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BE IT REMEMBERED, the above-entitled cause came on for hearing on this 1st day of July, 2009, in the Criminal for Knox County at Knoxville, Tennessee 

before the Honorable Mary Beth Leibowitz, Judge of said Court, when the following proceedings were had, to wit: 

              

***************

THE COURT:  I got your motion.  I got your document this morning.  Where is it?  I got this today, so I just want to organize my paperwork so it's in order, if you'll bear with me a second.  

MR. NEWCOMB:  I understand, Your Honor.  

THE COURT:  Now we need to kind of separate these things out in terms of different cases.  And the one that is the 90252 is the one that's nearest 

trial, so that's probably what we need to address first, wouldn't you say?  

MR. NEWCOMB:  Yes, Your Honor.  

THE COURT:  Now, I know why I have so much 

paper.  Mr. Clark's stack was as high -- I'm trying 

to speak up.  Can you hear me, Mr. Clark?  

MR. CLARK:  Yes, I can hear you.  

THE COURT:  Mr. Clark's stack was as high as the rest of the docket. Okay.  It's because we have the four cases and the files in each one. We    probably need to... You have to realize that I have received this case later, and wound up having to copy everything and it's all in disarray.  Okay.  We have four separate cases, and you want to begin with 90252, and specifically want to take up the Motion to Dismiss for Failure to Provide Specific Discovery, failure to provide -- let's see -- or Suppress for    the Same Reason, Change of Venue, Reconsideration of Motion to Reconsider Dismissal and Motion -- 

MR. NEWCOMB:  Your Honor, the Court issued an opinion -- 

THE COURT:  -- not dismissing it.  

MR. NEWCOMB:  -- not dismissing it.  

THE COURT:  So you want me to reconsider denial of dismissal?  

MR. NEWCOMB:  Yes, Your Honor.  

THE COURT:  Okay.  Okay.  I have got a Motion to Exclude Prior Criminal History, that I just got. And there's a Supplemental Motion to Dismiss as well. And that's the one that I've already ruled on, isn't it?  

MR. NEWCOMB:  Yes, Your Honor.  That's the one that you've already ruled on.  

THE COURT:  Motion to Suppress.  Okay.  All right.  Where would you like to begin, Mr. Newcomb?  
MR. NEWCOMB:  If Your Honor please, I'll begin with docket number 90252, which I understand -- 

THE COURT:  I think that probably will help.  

MR. NEWCOMB:  -- it's set for trial -- 

THE COURT:  August 10.  

MR. NEWCOMB:  -- on August 10, 2009.  

THE COURT:  I wanted to, before you go any further, I wanted to take a look at that date.  I believe that you are number one on that day.  

MR. NEWCOMB:  Okay.  

THE COURT:  A couple of matters that I had that were a little bit more serious have pled.  I have a brand-new attempted second degree murder case    on Mr. Hounshell.  Is that yours?  

UNIDENTIFIED SPEAKER:  No, Your Honor.  

THE COURT:  But it's, I mean, it's brand new, and it's Mr. Lane and I doubt he'd be ready by August 10th to try an attempted second.  And I, and I -- I 

mean, it's -- you have a much higher number.  The other cases are misdemeanors that are left, so Mr. Clark would be number one.  

MR. NEWCOMB:  I understand, Your Honor.  

THE COURT:  Okay.  Go ahead.  

MR. NEWCOMB:  If Your Honor please, dealing first with the Motion to Reconsider, the Court did issue an opinion in April of 2009 regarding that    issue.  And in order to be -- I know the Court has had a long day -- 

THE COURT:  No, I'm fine.  You said you want to start with the Motion to Reconsider the Dismissal?  

MR. NEWCOMB:  Yes, Your Honor.  

THE COURT:  Okay.  

MR. NEWCOMB:  Because the issue there is, one of the arguments that I made is I argued that the stop was bad.  The case law I believe supports, and I   believe I've filed this, that presence alone is not enough for probable cause to stop somebody.  And the Court went on to cite that the next most reasonable reason, I guess, to stop Mr. Clark was that during the Terry stop he was patted down and allegedly found some scope covers on him.  Well, I'll submit to the Court that the scope covers are nonexistent.  They're not in the property listing, they're not -- if the Court wants to see it, the Terry stop is on the video -- 

THE COURT:  Videotape?  

MR. NEWCOMB:  -- and they're not in that.  And they've never been provided in discovery, and they were not in the discovery inspection when we saw it    with General Scarlett up in Division II.  So they're not there.  So I submit to this Honorable Court that after presence the next thing is scope covers, and if they're not there, that ends it.  There's no probable cause.  

THE COURT:  I agree with you that if it's a bad stop, if it's -- and I've already ruled I don't think it's a bad stop -- 

MR. NEWCOMB:  That's correct.  

THE COURT:  -- but I agree with you that if in fact it's a bad stop then you've got a -- then the evidence is... 

MR. NEWCOMB:  The Court relied upon -- the first thing the Court relied on in its opinion, respectfully, Your Honor, was the presence of these scope covers during the pat.  And if they're not here, they're not here. Now, the Court relied on other things, and the Court said, Mr. Newcomb, all of these inconsistencies that you've pointed out can be the subject of vigorous cross-examination.  And I understand that, Your Honor.  I have crossed-examined a few people before, and I don't claim to be F. Lee Bailey, but    the point, at some point, it goes from the issue that I believe is raised in Ferguson, and that's an issue of fundamental fairness.  When you combine that there's no scope covers, and there's no audiotape of the supposed -- they're supposed to have audio -- 

THE COURT:  There's no audio of the stop?  

MR. NEWCOMB:  -- there's video but no audio.  

THE COURT:  Nobody turned on the audio?  

MR. NEWCOMB:  Nobody turned on the audio.  

THE COURT:  Okay.  

MR. NEWCOMB:  And so, my point is, Your Honor, at that point, all you've got is presence, and that's not enough.  And these scope covers aren't here,    we've never seen them and they're not, they're not in the discovery that General Scarlett has provided, they're not on the video and they don't exist.  And that was one of the primary things that the Court cited in its opinion, overruling my initial motion on a bad stop.  

THE COURT:  Of course, it's kind of, it's complex, as you say, but part of what my ruling was, and I want you to think about it a minute, and I need   to hear what the General says, is that the officers, and I've read the transcript at least twice, that the officers said they heard shots, stopped -- had to stop, and at the end of the hearing of shots figured out -- they were listening for where it was coming from and saw a vehicle coming from that area and they stopped that vehicle.  And are you saying -- 

MR. NEWCOMB:  Your Honor -- 

MR. CLARK:  May I speak to counsel?  

THE COURT:  Wait a minute.  Wait a minute. No, sir, just hang on a minute.  Are you saying that that was improper or that the actual pat-down and    search was improper?  

MR. NEWCOMB:  All of it's improper.  And I say that it's improper, Your Honor, because they may have heard shots, but what you don't see on that    transcript, and the Court has that, it's in the record, they don't identify Mr. Clark doing anything but driving past them on the road.  

THE COURT:  I thought they said he was coming out from that area.  

MR. NEWCOMB:  They, they -- that he was on the road coming.  That's what the video shows.  

THE COURT:  Okay.  

MR. NEWCOMB:  And so it's only -- 

THE COURT:  That, of course, I haven't seen yet.  

MR. NEWCOMB:  -- and so, even at that, now it would be factually different if they had observed gun flash -- 

THE COURT:  If you're correct and I'm wrong I think it's probably dispositive.  

MR. NEWCOMB:  Well, that's, that's why I wanted to start with this motion, Your Honor.  And so, even with that, I submit to the Court, that all you still have is presence at the scene.  That's all you have.  Unless some officer, and I don't believe they can because Mr. Clark's transcript says, I saw Mr. Clark with a gun or I saw gunfire come out of that car, or I saw this or that, you don't have that. All you have is Mr. Clark driving by in the video and then they claim they found rifle scope covers, and they're not in discovery.  

THE COURT:  General, what do you say about that?  

THE STATE:  Well, I don't think that those covers were the basis of the Court's findings.     
THE COURT:  The only thing I think I didn't reread was my own findings, but, okay, go ahead.  

THE STATE:  The facts are that upon pinpointing where the shots were coming from and the officer going to that location, which is not a road, it's a driveway into a business and certainly was not open at that time.  

THE COURT:  It's a private, it's a private road?  Private road or a private driveway?  
THE STATE:  It's a road, it used to be a road before the interstate was built and Broadway cutoff and all that.  

THE COURT:  Oh, yeah, they mucked around with it.  

THE STATE:  It's one of those roads that go to nowhere except this business.  And upon observing this vehicle coming out of that location, moments after hearing gunshots coming from that location, the vehicle was stopped, Mr. Clark got out of the vehicle and upon pat-down the officer says he felt something in the pockets that turned out to be these scope covers.  

THE COURT:  Okay.  

THE STATE:  While that's going on a second officer arrived and was looking in the back of the vehicle that Mr. Clark was driving and saw a gun   sticking out from underneath a windshield cover.  So, those covers are not the basis of all of this.  This doesn't rely upon those covers.  Now what happened to the covers?  I don't know.  They obviously did not get confiscated when the, the gun was confiscated, and so we don't know where they went to.  But we don't have them, I'll admit that.  

THE COURT:  Hang on a minute.  If my ruling is in that file could you find it?  

MR. NEWCOMB:  If Your Honor please, if I could approach, I have a copy of it?  

THE COURT:  Well, I'm concerned about it not being in that file.  

MR. NEWCOMB:  Okay.  

THE COURT:  It may have been put in one of the others by accident though.  General, would you agree if in fact that was a bad -- if in fact that was a    bad stop that that would be dispositive of this case?  

THE STATE:  If the stop was bad, yes, everything lived from that.  

THE COURT:  Right.  Okay.  Let me just, let me just find it so I can refer to it, refer to it and look and see what you're talking about.  

THE STATE:  But these, these covers have nothing to do with the stop.  

THE COURT:  Well, he was patted down and scope covers allegedly were found, that's according to their testimony.  Now whether or not -- 

THE STATE:  Right.  And that's not the basis of his arrest, but while that was going on the gun was found.  

THE COURT:  The gun was allegedly seen by the officers -- 
THE STATE:  Right.  A second officer who's not the one who patted him down, and found the scope covers, and was talking to him.  While that's going    on, the second officer is looking in the back of the vehicle through the window and sees the gun.  

THE COURT:  It's not there is it?  Give me your copy for just a second, Mr. Newcomb.  

MR. NEWCOMB:  Yes, Your Honor.  

THE COURT:  And I'm sorry I -- 

MR. NEWCOMB:  If Your Honor please -- 

THE COURT:  -- I have one here somewhere, but I'm not sure where.  

MR. NEWCOMB:  -- let me make an observation that perhaps it's in 96118.  I believe the Court put -- 

THE COURT:  Is that -- has it got the wrong number on it?  

MR. NEWCOMB:  I believe, if I could approach?  

THE COURT:  Okay.  Well, let me -- hold on.  I don't have -- oh, here's 96118.  Never mind.  It shouldn't be in there, it should be in the other one. All right.  I've got it.  Well, what they said was they saw a minivan with a Texas tag coming around the building quickly.  And not knowing -- what my ruling says is not knowing where the shots were directed,   according to their testimony, they initiated a traffic stop.  It says "initial" but it should be "initiated".  And there were several incidents to the pat-down that I addressed, including the objects, the behavior of the defendant, the alleged scope covers which apparently never were confiscated, officer saw in plain sight a rifle bag under a windshield shade and then they administered rights to him, and he continued to talk about it.  So, I think it's a pretty, it's a pretty shaded area.  I agree with you. But, and it is a dispositive issue, but if I'm to take the officers' testimony, and that's for the purposes of a hearing and not for the purposes of a trial, as correct, and I have heard their testimony as well as have read the transcript of their testimony, I think I heard some testimony in it.  

MR. NEWCOMB:  Well, Your Honor, in addition to that, we would supplement our Motion with this video. Now, I have no objection if the Court wants to take    the video -- 

THE COURT:  I'd have to look at it, yes.  

MR. NEWCOMB:  -- and watch it.  It's not that long.  

THE COURT:  Well, I'd want to make a copy of it an exhibit.  I don't want to take your own.  I'll be glad to -- that would probably assist me a whole   lot in understanding where you are.    
MR. NEWCOMB:  The other thing I would tell the Court, Your Honor, is the purp -- the ter -- the suspicion for -- 

THE COURT:  Right.  

MR. NEWCOMB:  -- came from the scope covers. Where are they?  

THE COURT:  Well that's an interesting issue.  

MR. NEWCOMB:  Isn't it?  

THE COURT:  You would be entitled to a missing evidence maybe -- 

MR. NEWCOMB:  Well, maybe -- 

THE COURT:  -- instruction or not.  

MR. NEWCOMB:  -- or I would submit to this Honorable Court that that should end it.  If they can't produce the scopes covers, the scope covers -- 

THE COURT:  Then -- 

MR. NEWCOMB:  -- to go along further with the reasonable suspicion, then that ought to end it.  The other thing that I would submit to this Honorable   Court is there wasn't any rifle there.  And there's a big discrepancy as to whether or not the rifle bag -- 

THE COURT:  Was seen in plain sight.  
MR. NEWCOMB:  -- was seen in plain sight. There's also a new Supreme Court ruling, Your Honor, that says once the suspect is secured, and he was -- 

THE COURT:  You can't go without a warrant.  

MR. NEWCOMB:  -- he was immediately handcuffed and taken away, then you've got to get a search warrant.  I can't -- it came down in April of 2009.  I have a cite here, but it would take me -- [Arizona v Rodney Joseph Gant, 556 U. S. ____ (2009)]
THE COURT:  There was a case, I believe.  I'd appreciate two things, okay?  

MR. NEWCOMB:  All right.  

THE COURT:  One is a copy of that, which you can make for me I take it?  

MR. NEWCOMB:  I can and have it to chambers today.  

THE COURT:  And a copy of that case.  

MR. NEWCOMB:  I will have that to chambers today as well, Your Honor.  Because I submit to this Court that if those scope covers are gone, they don't exist.  They claim they're there, but -- 

THE COURT:  I'm not, I'm not sure that, that the scope covers is the, is the, the big issue -- 

MR. NEWCOMB:  Well, it's -- 

THE COURT:  -- as much as the further search.  

MR. NEWCOMB:  -- the clearest -- that's my point I'm driving at is:  If there ain't no scope covers there shouldn't have been any other further    search.  They're claiming scope covers.  And that actually -- 

THE COURT:  Well, there might of been a further search based upon other things that happened, and, and, and maybe they needed to do a search   warrant.  

MR. NEWCOMB:  But under the Supreme Court case, once -- 

THE COURT:  They might of needed a search warrant.  

MR. NEWCOMB:  -- Mr. Clark was led away in cuffs, which is on the video, then the search warrant has to come.  

THE COURT:  I recently made a ruling, actually I think it was Mr. Howell's case, that dealt with a DUI where the person was arrested then unlocked, then they did some tests and then they locked him back up again, and I ruled against it in that motion.  

MR. NEWCOMB:  I take it that the Court is going to maybe hold this under advisement?  

THE COURT:  I will but I don't want to hold it under advisement long. 

MR. NEWCOMB:  I don't either, but this dovetails directly into my issue with discovery, Your Honor.  Now we don't have the scope covers, we've never had the cover of the video camera.  It's gone.  

THE COURT:  Yeah, we've talked about that previously.  

MR. NEWCOMB:  And the Court initially said, Well, Mr. Newcomb, maybe you should issue a subpoena for that.  And I would, and I would respectfully say   that it's not my burden to prove his innocence. 

THE COURT:  Absolutely.  

MR. NEWCOMB:  The issue -- 

THE COURT:  What I think what you wanted to do was determine whether or not there should be a test of it.  

MR. NEWCOMB:  Well, without the cover, I can't do any trajectory, line of sight or other tests.  

THE COURT:  Exactly.  And that's why I suggested -- 

MR. NEWCOMB:  And that's a fundamental -- 

THE COURT:  -- that you subpoena it to determine whether or not that A, it exists or B -- 

MR. NEWCOMB:  -- well, and I think the Court -- 

THE COURT:  -- if there are tests that you can do.                            MR. NEWCOMB:  -- I think the Court directed General Scarlett to do that, and I haven't heard -- 

THE COURT:  No, I directed General Scarlett to have them look again for them.  

MR. NEWCOMB:  Okay.  And I haven't heard as to whether or not -- 

THE COURT:  And he'll address it.  

MR. NEWCOMB:  -- it's around.  

THE COURT:  He'll address that.  

MR. NEWCOMB:  All right.  But the point of that is, Your Honor, is without all that it's a fundamental fairness issue; that's in the Ferguson case.  You can't -- it's available one time, and once it's gone, it's gone.  Mr. Clark doesn't have the ability to go out there and do these things.  

THE COURT:  Well, that wouldn't matter if you're correct.  

MR. NEWCOMB:  Well, that's right, it wouldn't matter if I'm correct, but if I'm not correct then that still matters as enough, I submit to this Honorable Court, to dismiss the case.  We've got rules in criminal court.  For instance, you can't be convicted just on the statement of a coconspirator.  

You've got to have some corroborating evidence.  And there -- that -- I would submit to the Court that there are reasons for those rules to keep you from having to go to a trial when they slide from, hey, you can impeach them on cross with some pretty bad cross to the point where it's, it's all gone.  I submit -- 

THE COURT:  Well some of it is a weight of an evidence issue, and some of it is does the jury believe -- 

MR. NEWCOMB:  But -- 

THE COURT:  -- the witnesses involved.  

MR. NEWCOMB:  -- at some point though, Your Honor, I submit to you that that, that under Ferguson that this man can't have a fundamentally fair trial.  

The other issue is when we went up there and had that discovery inspection, there's all kind of things missing.  Two of the cameras we know, that were inside the camera, are gone, based on written discovery provided by General Scarlett, but were not there.  We saw one camera.  We know that there were repair orders, and there are all kinds of people messing around in this thing and there can't ever be any chain of custody.  

THE COURT:  You've seen repair orders?  

MR. NEWCOMB:  Yes.  

THE COURT:  Okay. 
MR. NEWCOMB:  He's provided those.  

THE COURT:  Okay.  

MR. NEWCOMB:  Bullets, there are no bullets, there's no bullet fragments, there's no audio, there's no citation of coming down the road at a high rate of speed.  If you look at that transcript the officer says I stopped him because -- 

 THE COURT:  Right.  

 MR. NEWCOMB:  -- he came down through there at a high rate of speed.  We don't have a ticket for that either.  Then, Your Honor -- 

THE COURT:  But that -- but, but the stop is on the video?  

MR. NEWCOMB:  The stop is on video.  

THE COURT:  Okay.  

MR. NEWCOMB:  Then we have the reuse of this stuff, of whoever owned this equipment says, Well, I'm going reuse it.  Well, and General Scarlett said last time, Well, it's private property.  Well, so are those cell phones in the Channon Christian murder that are sitting up there.  Once -- 

THE COURT:  I don't want to talk about that.  

MR. NEWCOMB:  -- well, I understand, Your Honor.  

THE COURT:  I don't want to get into that at all.  That's not in my court.  

MR. NEWCOMB:  And the last thing is that, you know, the transcript which the Court has talks about shell casings being at the scene, but the video shows when they pull this rifle bag out there's four -- there's shell casings that are inside that rifle bag. Now which is it?  How'd they get there?  So, at some point with all of these issues, whether it's a bad stop or Ferguson discovery violations, the gist of all of this, that there is no way that Mr. Clark can be put to a fair trial.  And we would ask this Court for those reasons to dismiss it.  

THE COURT:  Okay.  So I guess those are your first two issues -- 

MR. NEWCOMB:  That's correct. 

THE COURT:  -- plus the reconsideration, the Motion to Reconsider.  Okay.  General?  

THE STATE:  I'll make a report on the, I believe it's called an enclosure, that box that the cameras sit in.  Now, Precision -- that belonged to Precision, excuse me, Progression Electric.  And they, when the Redflex man was there -- 

THE COURT:  That's not the Redflex man.  

THE STATE:  -- no.  

THE COURT:  It's Progression Electric or somebody -- 

THE STATE:  Here's the way that it works.  

There's this -- there's the cameras and computers are inside this enclosure and those belong to Redflex. The enclosure that holds it all, the pole that holds it up in the air, the wires and all that other stuff belongs to Progression Electric.  Now, the day, I think it was day after the shooting, the police department, Redflex and Progression Electric were all out there to -- 

THE COURT:  Collect whatever.  

THE STATE:  -- to do whatever they had to do. Each one of them had a different task to do.  The Knoxville Police Department was there to collect evidence.  They made photographs and they collected the damaged cameras and equipment that was inside that enclosure.  Redflex was there to put up new working equipment and make it work again. Progression Electric was there because their enclosure had bullet holes in it and therefore was not usable anymore.  They put up a new one.  I would of loved it if KPD had taken the old one, but they didn't.  Progression Electric took it home with them.  

THE COURT:  And they don't have it?  

THE STATE:  And no one ever told them otherwise and they put it out in the scrap yard and -- 

THE COURT:  It's gone.

THE STATE:  -- and it was disposed of and it is no longer in existence.  That's the report I have on that.  Mr. Bill Medley at Progressive -- Progression Electric.  

THE COURT:  Okay.  

THE STATE:  So, it was never in police custody, State's custody, it was not maintaine because it was never there.  That's all I've got to say about that.  We do have photographs of it where the bullet holes are, out of position.  And the equipment that was inside of it -- 

THE COURT:  And you've shared that, I take it, with Mr. Newcomb already?  

THE STATE:  Yes.  

THE COURT:  The photographs, but not the -- 

MR. NEWCOMB:  Your Honor, I've seen some photographs -- 

THE COURT:  Okay.  

MR. NEWCOMB:  -- but if it please the Court -- 

THE COURT:  I understand. 

MR. NEWCOMB:  -- and you know, it's kind of like an onion, Your Honor.  That's the version.  If these alleged bullets hit this alleged camera then they had to start with the alleged cover.  

THE COURT:  Was it a sweet onion or a smelly onion?  

MR. NEWCOMB:  Well, it sounds to me like a smelly onion, Your Honor -- 

THE COURT:  Okay.  What do you say about the rest of what he just said about the stop and evidence allegedly missing?  Anything else?  

THE STATE:  As far as I know, there's nothing else missing.  I mean, he -- 

THE COURT:  What you have, what you have is what there is, is that what you're saying?  

THE STATE:  Right.  And, you know, we, we -- the police department took into custody and has it in its property over there the cameras that were struck by the bullets, and I believe there's computer equipment involved there also.  

THE COURT:  Computer equipment with the cameras?  

THE STATE:  Pardon me.  

THE COURT:  The computer equipment that was with the cameras?  

THE STATE:  Right.  And -- 

THE COURT:  But not scope covers?
THE STATE:  -- the wires, and there were -- there was the rifle and the shell casings that were found over at the location.  Those things are in property.  And as for anything, anything else of any relevance, you know, the equipment that was not hit by the bullets and was not damaged, may have been reused, I don't know, but it was not of any relevance to this case so it was not taken in the confiscation. 

THE COURT:  Okay.  

THE STATE:  I don't understand what he's saying about the shell casings being found in the, in the rifle bag.  What, what you see in the videotape is the second officer, the one who found the shell casings, came over and brought these four shell casings that he found in the location where the gun fire was heard to be coming from.  And he brought them over to where the location was and found the, the box of ammunition that had four bullets missing from that box, and looked to see and these shell casings were exactly the same kind that came out of that box, and that's what you see on the videotape as far as any shell casing go.  But those were the shell casings that were found here at the closed business, or right down from -- 

THE COURT:  Well, that's, that's in the transcript.  There's testimony in the transcript about shell casings and where they were found.  

MR. NEWCOMB:  If Your Honor please, when I watch this video I see this box come out of the -- 

THE COURT:  That's why I would like to see the video.  

THE STATE:  There's a box.  There's a box.  

MR. NEWCOMB:  -- and shell casing are in it when I, when I look at it.  

THE COURT:  Well, I'd like to see the video.  

THE STATE:  There's a box with, full of bullets except for four.  Four bullets are missing. Four shell casing are brought and -- it's been awhile since I've looked at it, but I think that -- 

THE COURT:  I'll be glad to.  

THE STATE:  -- they have those four shell casings.  And it's certainly part of what was confiscated that night in the property.  

THE STATE:  Uh-huh (affirmative).  Okay.  

MR. NEWCOMB:  The only other point I'd make, Your Honor, with regard to photographs of this cover, or whatever, the shell, they're taken in the daylight and this all supposedly happened in the before-light hours, in the early morning at about 1:35, 1:45.  

THE STATE:  I'm not aware --               1                  
THE COURT:  Well, let's take a look at it and see what -- 

THE STATE:  -- I'm not aware of any photography that doesn't require light, so... 

THE COURT:  -- I'll be glad to take a look at it.  

MR. NEWCOMB:  All right.  

THE COURT:  According to the Arizona authorities apparently they can see in the dark, so...

THE STATE:  That's what those flashes were, Your Honor, light.  

THE COURT:  That's what them flashes are -- 

THE STATE:  Light.  

THE COURT:  -- they can actually see inside a car.  Of course, I haven't seen it yet.  Okay.  I have two other motions with regard to this.  It looks like with respect to everything else, I'm going to take under advisement what, what you're going to give me and consider, and consider, basically, therefore, again, your Motion to Reconsider, your Motion to Dismiss or Alternatively Suppress Regarding Discovery, and your Motion for Failure to Provide Specific Discovery.  

MR. NEWCOMB:  The only other thing, Your Honor, would be we ask -- 

THE COURT:  Well, you have two more motions in this case.  

MR. NEWCOMB:  -- it's a venue motion and I think the Court has left that open -- 

THE STATE:  Yeah -- 

MR. NEWCOMB:  -- perpetually.  And I understand that.  

THE COURT:  I, I -- first of all, the day this is set for trial is the day the Channon Christian case is set also.  I don't think we're going to have any trouble getting a jury.  

MR. NEWCOMB:  I should hope not.  

THE COURT:  It's all mine.  And so I think, I think that there are enough people in Knox County that have not heard about this or don't really care about it that are going to be called to jury duty, and we'll see.  If we can't do it, then we don't empanel and we move it out and change venue.  

MR. NEWCOMB:  The only other issue, Your Honor, is that Mr. Clark, there's been some history that General Scarlett has put us on notice of -- 

THE COURT:  Yeah.  

MR. NEWCOMB:  -- and I don't think that, I don't think that that should be used for any purpose. I don't think it qualifies.  

THE COURT:  Other than those purposes under the rule when they qualify.  You're asking not to be mentioned -- 

MR. NEWCOMB:  Right.  I don't think it qualifies.  

THE COURT:  -- by witnesses or voir dire and opening statements?  

MR. NEWCOMB:  I don't think it qualifies for any purpose, Your Honor.  

THE STATE:  I would agree.  

THE COURT:  So, so he's agreeing to that.  

MR. NEWCOMB:  Okay.  

THE COURT:  That's, that's not a problem. Now, of course, those -- that prior criminal history can be used for enhancement purposes -- 

MR. NEWCOMB:  Sure.  

THE COURT:  -- if, if he's convicted -- 

MR. NEWCOMB:  We understand that. 

THE COURT:  -- and that's pretty clear.  Now, do you want to --

MR. NEWCOMB:  Your Honor, we -- the only thing, I don't know if the Court wants to look at it right now, we have the video cued up on this computer.  Does that Court want me to hand it up and look at it or do -- 

THE COURT:  How long does it take to look at it? 

MR. NEWCOMB:  A couple of minutes, Your Honor. 

THE COURT:  It's a two minute video?  

MR. NEWCOMB:  Well, no, it's longer, but the relevant portions. 

THE COURT:  Well, I want to look at the video because -- 

MR. NEWCOMB:  Okay.  

THE COURT:  -- I think -- 

MR. NEWCOMB:  It takes -- 

THE COURT:  -- if there's an issue about whether the box had it in it or somebody moved it and put it back in, I'd like to look at the, at the full-- 

MR. NEWCOMB:  Okay.  

THE COURT:  -- correct video.  So I'd appreciate a copy.  I need that case anyway.  

MR. NEWCOMB:  I'll, I'll have that to you -- 

THE COURT:  You're right.  There is -- 

MR. NEWCOMB:  -- within an hour -- 

THE COURT:  -- a case, a recent case.  

MR. NEWCOMB:  -- within an hour after the hearing.
THE COURT:  You don't have to do that.  You can bring it to me in the morning.  

MR. NEWCOMB:  That's fine, Your Honor.  

THE COURT:  Whatever.  

MR. NEWCOMB:  Yeah, and the next issue, Your Honor, I think that's the issues -- 

THE COURT:  On this case?  

MR. NEWCOMB:  -- on that case.  

THE COURT:  Okay.  

MR. NEWCOMB:  The next case... 

THE COURT:  Hold on.  Let me switch.  

MR. NEWCOMB:  The only... 

THE COURT:  The next -- 

MR. NEWCOMB:  Your Honor, the next -- 
THE COURT:  -- matter.  

MR. NEWCOMB:  -- case -- 

THE COURT:  -- well, I've got the criminal trespass and the aggravated assault; which one do you want?  

MR. NEWCOMB:  Let's go with it in order, number order, 96118, criminal trespass.  

THE COURT:  Okay.  

MR. NEWCOMB:  I think the most -- 

THE COURT:  You've adopted these motions, I think.
MR. NEWCOMB:  -- I have, but I've also filed a Motion to Dismiss because I think it's procedurally defective.  And that is because it's a presentment and -- well, first of all, the warrant was -- if you look at the face of the warrant, it didn't happen in the officer's presence.  So the warrant was bad when it went to the grand jury.  It's a misdemeanor.  Now I concede that the State could of cured that with a presentment, and they've tried to do that, Your Honor, but they didn't because the presentment -- 

THE COURT:  Are you talking about the criminal trespass?  

MR. NEWCOMB:  -- yes -- required -- 

THE COURT:  It's an indictment.  

MR. NEWCOMB:  -- I know.  

THE COURT:  Okay.  

MR. NEWCOMB:  But it should of been a presentment.  And I understand the difference between a presentment and an indictment is the presentment has the signatures of all 13 grand jurors on it -- 

THE COURT:  Uh-huh (affirmative). 

MR. NEWCOMB:  -- and that one don't.  And under the law they could even go back and re-present it to the grand jury and fix that except it's barred by the statute of limitations.
THE COURT:  General?  

THE STATE:  Well, some things I just don't know how to address, Your Honor, and this motion is one of them.  If he cites TCA 40-7-103, which is where the statute for a warrantless arrest, and that is right.  You can't make a warrantless arrest on a misdemeanor if it didn't happen in the officer's presence, but that's not what we're talking about. We've got a warrant, and it was served the next day, so... 

THE COURT:  It was sworn to by a Dean, apparently, somebody.  

THE STATE:  Is that Dana McReynolds?  

MR. NEWCOMB:  Dana McReynolds, Your Honor.  

THE COURT:  Dana McReynolds.  

MR. NEWCOMB:  That's correct.  

THE COURT:  Okay.  So there was a warrant?  

MR. NEWCOMB:  Yes.  But even if there was, Your Honor, it still should of been a presentment because they added to them, and they didn't do that either.  

THE COURT:  I'm sorry, because?  

MR. NEWCOMB:  Because there is more counts than one count.  The warrant, one count of the warrant went over, and now we've got four counts and that would not be -- 

THE STATE:  And if you -- 

MR. NEWCOMB:  -- a proper presentment.  

THE STATE:  -- and if you look at the warrant, Your Honor, it addresses two separate offense dates. The warrant, the single warrant addresses two separate offenses, and those are the two separate offenses that are the subject of this indictment. And it's indicted in the alternative two counts for each offense, in the alternative, which is perfectly legal, alternative pleading.  

THE COURT:  And you're also saying it shoul of had everybody's signature on it?  

MR. NEWCOMB:  That's what, that's what the law addresses in the definition of a presentment, Your Honor.  And, and we say that the, the, the charge against him out of the grand jury changes the warrant.  The warrant went over as a single count, and it's expanded.  And if you expand it, it has to be in the form of a presentment, and a presentment requires the signature of all 13 grand jurors.  

THE COURT:  Okay.  Who's Mr. Holcomb?  

MR. NEWCOMB:  He was Mr. Clark's prior counsel, Your Honor.  

THE COURT:  I didn't know if somebody mixed up your name or if it was a separate counsel.

MR. NEWCOMB:  It's prior counsel.  

THE COURT:  Okay.  And he bound it to the grand jury?  

MR. NEWCOMB:  No, Your Honor, I don't think he -- 

THE COURT:  He had a preliminary hearing -- 

MR. NEWCOMB:  -- he did have a -- 

THE COURT:  -- and it was bound?  

MR. NEWCOMB:  -- preliminary hearing, hearing.  

THE COURT:  Okay.  

THE STATE:  About four hours long, I believe.  

THE COURT:  Okay.  Well I haven't got to that yet, that transcript.  That's not one you've given me is it?  

MR. NEWCOMB:  No, Your Honor, I have it if the Court wants a copy of it.  

THE COURT:  Well, you're seeking to, to void the, the indictment I suppose, and that's issue number one I guess on that one.  

MR. NEWCOMB:  That's correct, Your Honor.  

THE COURT:  Well, you know, when you bring out an indictment, you often have alternative theories and warrants sworn out by UT Police may cite two, two or more things that happened in the course of conduct that come out as a multiple indictment.  And there was a warrant sworn out by someone other than, I guess it was sworn out by Mr. McReynolds.  He's a -- he's actually -THE STATE:  He's the investigator.  

THE COURT:  -- investigator on it, yeah.  

THE STATE:  UTPD.  

THE COURT:  Well, he couldn't of arrested him without a warrant, but there was a warrant sworn out, and he can swear out, and I think that this is a valid indictment.  I don't, I don't buy your argument at this point on that one.  So I guess we need to step to the next, the next stage.  

MR. NEWCOMB:  Your Honor, the next one on the aggravated assault cases -- 

THE COURT:  Well do you want to talk about the other motions involved?  

MR. NEWCOMB:  -- well, it's the same mo -- the other motion, Your Honor -- 

THE COURT:  We have preliminary hearing, Bill of Particulars, dismiss and exclude.  

MR. NEWCOMB:  -- yes, Your Honor.  

THE COURT:  And you had a preliminary hearing?
MR. NEWCOMB:  I'm sorry?  

THE COURT:  There was a preliminary hearing in this case?  

MR. NEWCOMB:  There was a preliminary hearing.  

THE COURT:  In the criminal trespass?  You said you have a Motion for Preliminary Hearing, filed pro se and adopted.  But you're telling me there was a four-hour preliminary hearing in this case.  

MR. NEWCOMB:  There was a four-hour preliminary hearing, Your Honor.  

THE COURT:  So, I mean, that's been had.  

MR. NEWCOMB:  That's correct.  

THE COURT:  Okay.  Now, Motion for Bill of Particulars I don't -- 

MR. NEWCOMB:  General Scarlett -- 

THE COURT:  -- and a Motion to Suppress and a Motion to Exclude.  I guess we need to...

MR. NEWCOMB:  The Motion to Exclude has to do with Mr. Clark's criminal history.  

THE COURT:  Well, I don't think there's any problem with, with that.  

MR. NEWCOMB:  No, I think the Court has already, or at least I understand the State has conceded to that one.  So that leaves I believe the -- 
THE COURT:  A Motion to Suppress.  

MR. NEWCOMB:  -- Motion to Suppress, Motion for Bill of Particulars.  

THE COURT:  Uh-huh (affirmative).  

MR. NEWCOMB:  And the Motion to Suppress... 

THE COURT:  Is this something that you want to take up now or... 

MR. NEWCOMB:  Well, that was one that Mr. Clark filed pro se.  

THE COURT:  He did.  And I don't know if you all are ready to take that up now or not.  

MR. NEWCOMB:  I'm trying to find a copy of that one, Your Honor.  

THE COURT:  Well, I'm sure I have one but I'm not for sure where.  

MR. NEWCOMB:  Your Honor, that one is a general motion.  I'm sorry.  It's a general Motion to Suppress that I routinely file, or, excuse me, that Mr. Clark filed that had to do with -- it asks to suppress any statements defendant made to law enforcement, any hearsay statements, opinion evidence, anything in violation of 403 or any other constitutional violation.  So I would submit to the Court that that one is probably in the same stead -- 

THE COURT:  This one right here (indicating)?
MR. NEWCOMB:  -- yes -- 

THE COURT:  Okay.  

MR. NEWCOMB:  -- as the Motion for Venue and that is that it's probably to be determined at trial.  

THE COURT:  Okay.  

MR. NEWCOMB:  And the last one would be the Motion to Bill of Particulars.  And I believe, as I understand the State's response to Mr. Clark's pro se motion, was that we know everything already.  

THE COURT:  Well then that's it.  

MR. NEWCOMB:  So... 

THE COURT:  Okay.  So I'm going to -- so here's where I am then, the Motion to Suppress we probably need to reserve on 90618.  There has been a preliminary hearing.  There's, the Bill of Particulars, there's, according to State, nothing further.  Clearly, if there is something further, then we do need to take up that issue.  

THE STATE:  Right.  

MR. NEWCOMB:  I'm sorry, Your Honor, I didn't hear you.  

THE COURT:  If it turns out there's something further that should of been on the Bill of Particulars we would have to take up that issue.  

MR. NEWCOMB:  Right.
THE COURT:  The Motion to Dismiss is denied today.  I think there was a proper warrant, and the Motion to Exclude we're agreeing on.  

MR. NEWCOMB:  Okay.  

THE COURT:  So, now -- 

MR. NEWCOMB:  Your Honor, that leaves the particular motions in docket number 91484, aggravated assault.  

THE COURT:  That's right.  

MR. NEWCOMB:  Motion for -- Motion to Dismiss, Motion to Return Personal Property, Motion to Exclude.  

THE COURT:  Okay.  Let me hear it.  

MR. NEWCOMB:  The Motion to Exclude is the same, it has to do with his criminal history.  

THE COURT:  And that's agreed to.  

MR. NEWCOMB:  And we've dealt with that.  The Motion to Dismiss has to do with two arguments, Your Honor.  One, we say that the warrant was bad.  The Court has already made a ruling on that, but for the record, we say that the warrant was bad that they went to serve at which time the alleged aggravated assaults occurred.  

THE COURT:  Oh, this occurred as a result of the service -- 
MR. NEWCOMB:  And I'll try to give -- 

THE COURT:  -- of the warrant?  

MR. NEWCOMB:  -- the Court a history -- 

THE COURT:  Okay.  I gotcha.  

MR. NEWCOMB:  -- the best that I can.  

THE COURT:  Okay.  

MR. NEWCOMB:  After this warrant, which we say is bad, and we understand the Court has ruled, was issued, it was to be served by two Knox County Sheriff's Law Enforcement Officers, Officers Lawsonand Carroll, I believe.  

THE COURT:  Okay.  

MR. NEWCOMB:  And we say that because the warrant was bad, that under the Jemmerson case, which I filed with it, any evidence gleaned from the serving of the bad warrant is to be suppressed under the Fourth Amendment.  Now, the Court -- 

THE COURT:  You really need me to put down orders on this stuff don't you?  

MR. NEWCOMB:  That's correct.  

THE COURT:  You want something in writing?  

MR. NEWCOMB:  That's correct, Your Honor.  

THE COURT:  Okay.  Well, that's fine.  Okay. Go ahead.  

MR. NEWCOMB:  And so, the Court has already ruled -- 

THE COURT:  Well, I need to, what I'm saying is on my -- your Motion to Dismiss on the other warrant, I need to give you a written ruling.  

MR. NEWCOMB:  Yes, yes, that's correct.  

THE COURT:  Okay.  That's fine. 

MR. NEWCOMB:  However, Your Honor, there is another issue, I also ask that count two of the indictment be dismissed on the issue of judicial estoppel because the State nolled it at the preliminary hearing, and a copy of that we have attached, saying that I can't -- I get the officers confused.  

THE COURT:  The second count addresses Robert Lawson.  

MR. NEWCOMB:  That, that they nolled Lawson's, the charge arising from this alleged shotgun being pointed at Lawson, saying -- the transcript's there, Your Honor.  I don't want to misquote him.  

THE COURT:  Well, I don't have it though. 

MR. NEWCOMB:  Well, I attached it to the motion.  

THE COURT:  Oh, wait.  Okay.  So that's a separate transcript?  

MR. NEWCOMB:  Yeah.  I just attached a page of the transcript.  

THE COURT:  Okay.  Okay.  I'm sorry.  There's just too many different numbers here.  

MR. NEWCOMB:  Well I hate that too, Your Honor, but -- 

THE COURT:  Let me just make sure I have that particular part.  Okay.  I think I do.  I've got it.  

MR. NEWCOMB:  All right.  And so we say that under the doctrine of judicial estoppel, and at the very least, count two of the aggravated assault indictment should be dismissed.  

THE COURT:  Uh-huh (affirmative).  

MR. NEWCOMB:  And while I'm up, Your Honor, I'm going to go ahead and address the property issue. The aggravated assault discovery and everything else associated with it, alleges that Mr. Clark pointed a shotgun at these people, at these officers, okay?  

THE COURT:  Uh-huh (affirmative).  

MR. NEWCOMB:  However, there's all kinds of things that were seized from his house that don't have anything to do with that:  Pistols and other weapons.  None of those other weapons were ever alleged to of been used or pointed at or anything else at these officers.  And so, Your Honor, there is an issue as to whether or not Mr. Clark consented, which we say he didn't, but the police reports say he did, but nevertheless, they were taken out of a gun safe.  So they weren't used at all in the perpetration of this crime, alleged crime.  So, we would ask that because it was completely irrelevant, and Mr. Clark stands innocent until proven guilty, and he's not been proven guilty yet, that he ought to get those materials, those property back.  

THE COURT:  Okay.  I take it then that your motion -- I guess I need to hear about that Motion to Dismiss and whether or not the -- there's judicial estoppel and about the property itself.

THE STATE:  Well, let me make clear, first of all, that -- 

THE COURT:  Clarity is good. 

THE STATE:  -- the Motion to Return the Property has been given its own docket number, it's not part of the aggravated assault.  It is 90821.  

THE COURT:  That's correct.  

THE STATE:  So that's a separate document, I just want to make clear on that.  

THE COURT:  Okay. 

THE STATE:  As far as the Motion to Dismiss, it's piggybacked on the -- 

THE COURT:  Other case.
THE STATE:  -- on the trespass warrant, so we -- again, there was a warrant, it was a valid warrant and the officers went to serve it, so I don't think there's any problem there.  As far as what happened in the General Sessions Court not proceeding on one of the warrants, I can't explain that, but when the grand jury heard the evidence as to what happened they felt that there was an aggravated assault on two officers, not just one.  

THE COURT:  Is he judicially estopped because it was -- 

THE STATE:  I don't think that -- 

THE COURT:  -- dropped down in the sessions' case?  

THE STATE:  -- no, that's -- no, the facts are what we're talking about here, not the, not the warrant or what, what was alleged in a warrant is not what we're talking about.  What the facts are is what we're talking about.  And the facts that the grand jury heard lead them to believe that there was an aggravated assault on two separate officers.  

THE COURT:  And so, he was indicted in two separate ones -- 

THE STATE:  Right.  

THE COURT:  -- with two separate officers, but not presented in the one; is that correct?  

THE STATE:  There was a warrant that was bound over after the preliminary hearing -- 

THE COURT:  Right.  

THE STATE:  -- that alleged -- 

THE COURT:  So it was in the warrant?  

THE STATE:  -- it was in the -- you know, the facts are the same -- 

THE COURT:  Right.  I understand.  

THE STATE:  -- in both warrants, and the facts that are stated in the affidavit or the warrant that was bound over said that there was an assault on these two different officers.  One officer signed that warrant.  

THE COURT:  One warrant was dismissed downstairs?  

THE STATE:  Apparently it was, it was not -- 

THE COURT:  Dismissed but dropped?  

THE STATE:  -- yes, dismissed not, not the subject of the preliminary hearing -- 

THE COURT:  Okay.  

THE STATE:  -- because only one officer testified.  Which it's General Sessions Court thinking.  I don't understand it myself, but that's, that's apparently what happened.  

MR. NEWCOMB:  If Your Honor please, what happened was, as the transcript shows right there, the general down there says we're going to dismiss this one because the gun to the effect was not pointed at Mr. Lawson.  Now, the grand jury may have heard that proof, but I would submit to this Court that the grand jury, just like everybody else is bound by the rules of evidence and, and doctrined by the evidence, like judicial estoppel.  And you had a state agent get up and make an admission in open court that says the gun wasn't pointed at this Officer Lawson, and so that case was nolled.  

THE COURT:  Did Lawson testify down below?  

MR. NEWCOMB:  Yes, both testified, and the charge of aggravated assault that was bound over was the charge of aggravated against Officer Nick Carroll.  

THE COURT:  I'd be glad to read that.  

MR. NEWCOMB:  Do you want to see the transcript, Your Honor?  

THE COURT:  Well, you've att -- is the entire -- 

MR. NEWCOMB:  No, just that part about the estoppel, but -- 

THE COURT:  -- is the relevant portion -- 
MR. NEWCOMB:  -- if you wanted, you wanted to see who testified and all that, I'll give you the whole transcript.  

THE COURT:  I don't know that that is necessary.  I think what you've put in here is the relevant portion, is it not?  

MR. NEWCOMB:  Yes, I think so, Your Honor.  

THE COURT:  Okay.  What about the -- 

(Computer made noise.)

MR. CLARK:  Sorry.  

THE COURT:  That's okay.  Mr. Clark, I hear everything and you don't hear very well, so between us we're -- you know, I can hear every noise unfortunately.  So what about the Motion to Return the Personal Property taken from the residence?  

(Computer made noise.)

MR. NEWCOMB:  Turn this off.  

THE COURT:  That's fine.  Don't worry about it.  I get that noise when I sit on mine.  

MR. NEWCOMB:  Your Honor, while they're getting the officer, we have an extra copy that actually this is -- also General Scarlett -- 

THE COURT:  Now, is that the stop?  

MR. NEWCOMB:  Right.  

THE COURT:  Okay.  
MR. NEWCOMB:  And we'll give it to you -- 

THE COURT:  Do you have a -- 

MR. NEWCOMB:  -- this is another copy.  I thought I just had one, but this is -- 

THE COURT:  Do you just want to give that to me?  

MR. NEWCOMB:  Yes, I'm going to tender it to the Court.  

THE COURT:  Do you want to make that an exhibit?  

MR. NEWCOMB:  I do.  

THE COURT:  Let's make that an exhibit to today's hearing, and if you'll just check it out to me then.  Do you know the citation of that case from April?  

MR. NEWCOMB:  Your Honor, I don't.  

(Exhibit No. 1 was filed.)

THE COURT:  Can you throw that at me? I can find it -- 

MR. NEWCOMB:  I can find it in -- if the Court -- when the Court finishes with this issue I can go out and make a phone call.  It's laying on my desk.  

THE COURT:  If you can just give me that citation I can pull it off the computer and then I -- then it doesn't delay.
MR. NEWCOMB:  Okay.  

THE COURT:  I'm taking a lot of this under advisement obviously to give -- 

MR. NEWCOMB:  I understand, Your Honor. 

THE COURT:  -- you written rulings, and I've got about three major things right now.  One in which I'm ready to make rulings, one in which I've got to read two boxes of material and this one, which I've read most of, but I need to do, I need to do it as quick as we can because of the looming deadline of August 10th, and give you guys enough time to prepare.  

THE COURT:  Hello.

COURT OFFICER:  The officer.  

THE COURT:  The officer is present.  Do you want to call -- 

THE STATE:  Yeah, I -- there's, you know, the allegation that there was no consent to search troubles the State and I brought Officer Carroll here to testify to that.  

MR. NEWCOMB:  Your Honor, I don't have any objection if he wants to call Mr. Carroll, that's not an issue, but the argument I'm making is the relevance issue.  What's it got to do with -- even assuming it all to be true, if he's got a single gauge shotgun and that's the alleged, alleged weapon, then why do we have to take all of these other weapons for?  What do they have to do with anything? Even whether he consented or not.  

THE STATE:  Well... 

THE COURT:  Well, whatever you want to do, General.  

THE STATE:  Your Honor, I just call Officer Carroll.   

THE COURT:  Officer Carroll, please raise your right hand and be sworn, sir.  

(Witness sworn.)

THE COURT:  Come on up and have a seat, sir. Now, if you can hang on just a minute before you get started, General, I'd appreciate it.  

COURT REPORTER:  Is this a particular motion he's being called in?  

THE COURT:  Yes, the Motion to Return Personal Property which is docket number -- 

THE STATE:  Nine zero eight two one.

THE COURT:  -- nine zero eight two one, that's right.  

COURT REPORTER:  Thank you.  And which case is the CD supposed to be in?  

THE STATE:  That is on nine zero -- 
THE COURT:  Nine oh two -- 

THE STATE:  -- two five two.  

THE COURT:  -- five two.  

MR. NEWCOMB:  Your Honor, actually, General, if I could, I believe it's the 91484.  And that's the alleged aggravated assault case.  

THE COURT:  That one is?  

MR. NEWCOMB:  Oh, I'm sorry.  I misheard you. I apologize.  That's nine zero -- 
THE COURT:  That's 90252.  Okay.  

MR. NEWCOMB:  -- I thought that he was talking about Officer Carroll's testimony.  I'm sorry.  

THE COURT:  No, no, no, no, no, no.  But the Motion to Return Property is 90821.  

MR. NEWCOMB:  That's correct, Your Honor.  

COURT REPORTER:  Thank you. 
THE COURT:  Okay.  

THE STATE:  Are you ready?  

THE COURT:  Uh-huh (affirmative).  

OFFICER NICHOLAS CARROLL, Having first been duly sworn, was examined and testified as follows:

DIRECT EXAMINATION BY THE STATE:

Q.     Would you state your name? 
A.     Nicholas Carroll. 

Q.     Where are you employed, sir?  

A.     Knox County Sheriff's Department. 

Q.     And in what capacity?  

A.     Criminal warrants officer. 

Q.     And April the 17th, 2008 did you go to Mr. Clifford Clark's home to serve a warrant? 

A.     That is correct. 

Q.     You and who else? 

A.     My partner Robbie Lawson. 

Q.     Without getting into too much of the facts of what happened as to the offenses charged, there was an incident in where, which led to aggravated assault charges being filed; is that correct?  

A.     That is correct. 

Q.     And so you were there at that home for awhile?  

A.     Yes, sir. 

Q.     And during that period of time did you talk with Mr. Clark?  

A.     Yes, I did, in the back of my partner's cruiser.  

MR. NEWCOMB:  I object to the hearsay and lack of Miranda.  

THE COURT:  What he's saying is he talked to him in the back of the partner's cruiser, so he talked to him and then we'll get the Miranda here in a minute, but I don't think that's hearsay.  

Q.     And did -- as part of that did you ask whether or not you could search his home?  

A.     Yes, I did.  

Q.     What was the response from Mr. Clark?  

A.     He said I could. 

Q.     Did you tell him why you wanted to search his home? 

A.     Yes, I did.  

Q.     What was that?

A.     To retrieve the weapons or weapon that was used, pointed at me.  

Q.     And where did you expect to find that weapon? 

A.     There's a room of, room at the end of the hallway where he came out of several times pointing the weapon at me, the same weapon that was pointed at me when I topped the -- went to the top of the steps, he came, and when we finally got him out of the room, he came out of the room without the weapon, and I went in to retrieve the weapon used in this aggravated assault.  The reason we went through the house is to look for further weapons because we knew there was another weapon he used in a previous incident.  That previous incident plus his aggravated assaults, we wanted to get the weapons out of the house to prevent further incidents. 

Q.     Okay.  Were you a part of the search?  

A.     Yes, I was. 

THE STATE:  If I could approach -- 

THE COURT:  Uh-huh (affirmative).  

THE STATE:  -- approach the witness, Your Honor?  

Q.     I'm going to show you some photographs.  

MR. NEWCOMB:  Your Honor, if I could just see those?  I'm sorry, General.  

THE STATE:  Come on up.  

MR CLARK:  May I see the photographs, too, please?  

Q.     These are photographs -- 

THE COURT:  Certainly.  Just hold on a second.  

Q.     -- that were made by -- 

THE COURT:  I'll let you all -- 

Q.     -- the sheriff's department?  

A.     Yes, that is correct.  Our forensics unit.  

THE COURT:  Are these photos that have been given in discovery?  

THE STATE:  They are on a disk that I have -- 

THE COURT:  Provided?  Okay.  

THE STATE:  -- that can be picked up whenever. Now, Your Honor, it's not been picked up.  It's available -- 

THE COURT:  For discovery?  

THE STATE:  -- yes.  

THE COURT:  Okay. 

Q.     Is this the room where the incident took place?  

A.     This is correct.  That's just the room. 

Q.     And describe there what is in that photograph of --

A.     There are two shotguns in the photograph, there is a gas mask in there, there were several armor-piercing rounds which we were told were not illegal, a box of armor-piercing rounds.  

Q.     And -- 

THE COURT:  What you said are, are or are not illegal?  

THE WITNESS:  Are not.  

THE COURT:  Oh, okay.  

THE WITNESS:  We had -- we contacted -- we verified through ATV they are not illegal to have.  

Q.     Okay.  Is this a photograph close up of the -- 

A.     That is correct.  Gas mask with an air canister, an armor-piercing M2 caliber 30.6 Springfield.  

Q.     And this is a, is that a photograph of inside of the boxes there?  

A.     That is a different box altogether.  I believe that was a second box.  Again, there were several people searching.  I was not through every room.  That's a buckshot (indicating).  

MR. NEWCOMB:  Well, Your Honor, if he can't identify what was there -- if he can, he can.  If he can't, he can't.  

THE COURT:  Well, if he wasn't there then he can't...

Q.     Is this a photograph of a shotgun that we're talking about that got pointed at you?  

A.     Yes, sir.  

Q.     And what's that beside of it? 

A.     It's eight shells that were retrieved from the shotgun.  

Q.     They were in the shotgun? 

A.     Yes, sir. 

Q.     And are reflected in this photograph? 

A.     That is correct.  And when we were unloading the shotgun there was a round jammed in there which perceivably was why it was not able to be fired.  

Q.     Now during the search of the home, there is also other weapons (indicating).  This is a...

A.     That was the, presumably the master bedroom, there was -- that was a dresser or a nightstand next to the bed, that has a revolver and then a semi-automatic. 

Q.     And is that a photograph of the revolver fully loaded?  

A.     That is correct. 

Q.     Forty-four Magnum it says?  

A.     Yes. 

Q.     Is that a photograph of the automatic that was there?  

A.     That is correct. 

Q.     And the shells that were in it?  

A.     That is correct. 

Q.     Also, in the house there was a location, it looks to be an attic location?  

A.     What it is, if you go into the master, that is off the master bedroom.  You go through a closet, there is a side door, and through that side door, looking through the door here, was the safe that was opened and contained several weapons and also there was ammunition to the side. 

Q.     Now, I see in the photograph a scope, and I see -- is this the safe?  

A.     Yes.  

Q.     And there is ammunition on this table? 

A.     That is correct. 

Q.     Now, what is this in this (indicating)?
A.     I am not -- I'm not certain on that.  

Q.     Okay.  And this is a photograph of the safe after it was opened?  

A.     That is correct.  It was already cracked open. We did not have to take a key to unlock it or anything like that.  

Q.     And three long rifles and a handgun -- 

A.     Uh-huh (affirmative). 

Q.     -- is that...

A.     Again, I'm not for certain, sir.  

Q.     Okay.  This is a photograph of the guns that were taken from the safe?  

A.     That is correct.  That is the guns that were taken from the safe. 

Q.     And that's all lying on the bed then back in the bedroom? 

A.     Correct, sir. 

Q.     Is that what that is? 

A.     Yes, sir.  

Q.     This looks like a gun with laser sights, is that what that is?  

A.     It is a, it is a sight on it.  It is for, I believe, sport shooting or target shooting.  

Q.     And this reflects some banana clips, is that what those are called?
A.     That is correct.

Q.     Large amounts of ammunition.  All these are what was confiscated from that home that day; is that correct? 

A.     That is, as far as I know.  There could of been more.  Again, the forensics expert that took the photographs and took everything in the inventory would know the exact amount and whether they were seized. 

THE STATE:  These are the weapons that are subject to this motion.  And if Your Honor would like to see them, I'd like to make them a part of the record.  

THE COURT:  Well, before you do, let Mr. Newcomb and his client -- 

MR. NEWCOMB:  Your Honor, I'm going to, I'm going to -- 

THE COURT:  -- see them.  

MR. NEWCOMB:  -- actually if could just take them to counsel's table -- 

THE COURT:  Absolutely.  

MR. NEWCOMB:  -- I'll be right back.  

THE COURT:  Go ahead.  So you'll be able to effectively cross -- and we'll make those a collective exhibit and then I'll be glad to take a look at them.
COURT REPORTER:  How many pictures are there?  

THE COURT:  I'm sorry?  

THE STATE:  We'll count.  

THE COURT:  We'll count them.  

COURT REPORTER:  Thank you.  

MR. NEWCOMB:  General, I count 13.  

THE COURT:  Okay.  Do you all want a few minutes to look at those?  

MR. NEWCOMB:  Your Honor, if we can just, may have a minute?  

THE COURT:  Okay.  Sure.  Take your time. Just let me know when you're ready.  

COURT REPORTER:  Do you want me to make those Exhibit Two --

THE COURT:  Yeah, Collective Two.

COURT REPORTER:  -- since we're in a difference case?  

THE COURT:  Oh, I'm sorry.  They should be Collective One to the Motion to Return Property --

MR. NEWCOMB:  That's correct, Your Honor.

THE COURT:  -- that's what they are.  Okay. That's why I hate to deal with more than one case at once.  

(Collective Exhibit No. 1 was filed in Motion to Return Property.)
MR. NEWCOMB:  May I approach, Your Honor?  

THE COURT:  Uh-huh (affirmative).  

MR. NEWCOMB:  Do you have anything further?  

THE STATE:  No, that's all the questions that I have.  

MR. NEWCOMB:  Officer Carroll -- 

THE COURT:  Go ahead.  Well, let me stop.  Are you done?  I'm Sorry.  

THE STATE:  Yes.

THE COURT:  Okay.  Go ahead.  

MR. NEWCOMB:  He told me he was, Your Honor.  

THE COURT:  I just didn't hear it.  I'm sorry.  

CROSS EXAMINATION BY MR. NEWCOMB:

Q.     Officer Carroll, there was only one weapon pointed at you wasn't there, sir? 

A.     Yes, sir, that is correct.

Q.     And none of those weapons in those photographs are illegal are they?  

A.     As far as I know, no.  

Q.     And none of the ammunition is not illegal is it?  

A.     Again, as far as I know, no.  

MR. NEWCOMB:  Okay.  And if I could approach the witness, Your Honor?
THE COURT:  Uh-huh (affirmative).

Q.     And you say that the safe was closed; is that correct?  Or open?  

A.     This door was (indicating), door was cracked open, yes.  

Q.     The door was cracked open.  How far was it cracked open?  

A.     I'm not sure.  That's been over a year ago.  

Q.     That's a photograph of it and it doesn't look cracked open in that does it?  

A.     It was cracked open, sir.  

Q.     You say that's cracked open? 

A.     Yes, sir.  

THE COURT:  Could I -- could I see that? Okay.  

Q.     At the scene you and Officer Lawson were dressed similarly to what you are dressed here today; is that correct?  

A.     That is correct. 

Q.     And isn't it true that once Mr. -- do you know if Mr. Clark has a hearing problem? 

A.     No, I do not.  

Q.     And ultimately once he figured out your identity he surrendered didn't he?  

A.     Mr. Clark surrendered after we -- he surrendered after I was able to talk him out, which took several minutes and a gun was pointed at me several times, my badge it was hanging out just like this (indicating).  It's in plain sight.  It says sheriff's office on there.  My partner knocked on the door, his badge was in plain sight, you know.  I don't know when he knew we were police officers or not.  I would believe that he knew as soon as he opened the door and saw my partner. 

Q.     When you opened the door he retreated back up the stairs didn't he?  

A.     Again, I was not -- I was behind, backing around when he did that. 

Q.     And you testified at some point that -- did anybody testify that this shotgun was, was never pointed at Officer Lawson?  Anybody ever testify to that, to your knowledge?  

A.     I never testified to that.  I stated the fact that it was me that it was pointed at. 

Q.     Okay.  But, again, none of these weapons, other than this one shotgun, was used in this alleged crime was it?  

A.     As far as I know, that is correct. 

Q.     And all these weapons came from another room in another part of the house away from where Mr. Clark surrendered didn't they?
A.     Actually, there was a second shotgun that was recovered from the same room. 

Q.     But other than those two shotguns, everything else was recovered separately; correct?  

A.     As far as I know, that's correct.  

Q.     And none of these weapons were ever pointed at you and, or Officer Lawson, to your knowledge? 

A.     As far as I know, that's correct.  

MR. NEWCOMB:  One moment, Your Honor. 

Q.     Did you have to break any doors to get to any of these things, sir?  

A.     I believe when he left, when he came out of that bedroom and we took him into custody, and I got him downstairs to the car, I went back upstairs to recover the weapon --

Q.     Uh-huh (affirmative). 

A.     -- and the door was, the door was -- it was either locked or -- it didn't have a lock on it.  It had a little, you know, knob, there was no lock.  And I did kick it open to get it, to get to the weapon, which I'm going take. It's aggravated assault.  I'm going to confiscate that weapon as evidence. 

Q.     Okay.  And isn't it true that you recovered a key from Mr. Clark to open the safe?  

A.     I didn't recover a key from Mr. Clark.
MR. NEWCOMB:  Okay.  I think that's all, Your Honor.  If I could have just a second.  

THE COURT:  Certainly.  

MR. NEWCOMB:  That's all of this witness, Your Honor.  

THE COURT:  Any other questions, General?  

THE STATE:  No.  

THE COURT:  Could I ask -- 

MR. NEWCOMB:  Your Honor, at this -- 

THE COURT:  -- a couple of questions?  

MR. NEWCOMB:  Go ahead, Your Honor.  

THE COURT:  Okay.  Was there a -- did you have any written -- did you get a written permission to search at all -- 

THE WITNESS:  No, I did not have -- 

THE COURT:  -- at any time?  Do you know whether or not anybody else did?  

THE WITNESS:  No, they did not.  I was the one that spoke with him in the car.  

THE COURT:  You were the one that spoke with him, okay.  And he gave -- you say he gave you permission while you were talking to him?  

THE WITNESS:  Verbal permission, yes.  

THE COURT:  And was it -- were you in a cruiser?
THE WITNESS:  It was in the back of a cruiser, yes.  

THE COURT:  Okay.  

MR. NEWCOMB:  Your Honor, I do have one more question.  

THE COURT:  Okay.  

CROSS EXAMINATION (Cont'd) BY MR. NEWCOMB:

Q.     You never, you never Mirandized Mr. Clark did you? 

A.     No, he was, he was arrest -- we arrested him on a criminal trespass warrant. 

Q.     And so you never Mirandized him at any point did you?  

A.     No.  

MR. NEWCOMB:  Okay.  That's all.  

THE COURT:  He wasn't charged with the possession of illegal weapons?  

MR. NEWCOMB:  No, Your Honor, he wasn't.  

THE COURT:  Okay.  All right.  Thank so you much, Officer Carroll.  

MR. NEWCOMB:  Your Honor, at this time, I'd call Mr. Clark for the limited purpose of rebutting this alleged consent.  I understand he's subject to cross-examination.  And I would ask the Court for a limiting instruction to limit it to that.  I know that he, if he takes the stand he can be cross-examined to his -- 

THE COURT:  About that.  

MR. NEWCOMB:  -- testimony here -- 

THE COURT:  Uh-huh (affirmative).  

MR. NEWCOMB:  -- but otherwise it would not be admissible.  So I would call Mr. Clark under those circumstances.  

THE COURT:  Okay.  Mr. Clark, please stand up, sir, and raise your right hand to be sworn.  

(Witness sworn.)

MR. NEWCOMB:  Mr. Clark, if you would, take the stand up there please, sir.  

CLIFFORD CLARK, Having first been duly sworn, was examined and testified as follows:
DIRECT EXAMINATION BY MR. NEWCOMB:

Q.     Mr. Clark, would you state your name?  

A.     My name is Clifford Clark.  

Q.     Mr. Clark, where do you live? 

A.     5400 Wilden Cliff Lane, Knoxville, Tennessee.  

Q.     Mr. Clark, were you taken into custody by Officer Carroll, who just testified, and others at some point?  

A.     Yes, I surrendered to him. 

Q.     You surrendered to him, sir?  

A.     Yes. 

Q.     At any point did you give Officer Carroll, Officer Lawson or anybody consent to search your house?  

A.     No.  On the contrary, I specifically told both Lawson and Carroll that they were not allowed to search my home. 

Q.     Okay.  And --

A.     This was after they requested to do so.  

THE COURT:  Is this the same residence that you're living in now?  

THE WITNESS:  I have to turn sideways.  

THE COURT:  I'm sorry.  Sir, is this the same residence that you're living in now?  

THE WITNESS:  Yes.  

THE COURT:  On -- okay.  

THE WITNESS:  Yes.  

THE COURT:  Go ahead.  I'm sorry, sir.  

Q.     Was the safe locked?  

A.     Yes, the safe is locked and it's in an attic area.  Lawson came out to the car three times.  After I surrendered to him he put me in the car.  He came out later and said that he wanted to search the house, would I give him permission, and I told him no, and I said if he had a form that I would sign it as "no permission".  He left, he came back out again and asked me where the keys were for the safe, my gun safe.  And I told him I thought they were in kitchen drawer, but they weren't.  He then came back out a third time -- before he left the second time I told him that I had to use the bathroom very badly.  He came out a third time and he said that he would let me use the restroom if I told him where the keys to the safe were.  And I said, I'm going to end up using the bathroom in the back of your car if you don't let me out.  So he took me to the bathroom in my house on the first floor.  He let me use the bathroom.  And then, when I started to leave the bathroom, he said, By the way, we got your keys to your safe.  

MR. NEWCOMB:  That's all, Your Honor.  

THE COURT:  He said, "By the way" -- repeat that, sir.  

THE WITNESS:  They found the keys to my safe.  

THE COURT:  Okay.  Okay.  

MR. NEWCOMB:  That's all, Your Honor.  

THE COURT:  Thank you, sir.  Any questions you have?  

THE STATE:  I have no questions.  
MR. NEWCOMB:  Come down, Mr. Clark.  

THE COURT:  Just go back and have a seat there, sir.  Either of you have any law with respect to the return of -- 

THE STATE:  Well, I have this -- 

THE COURT:  -- property?  

THE STATE:  -- I have this law, Your Honor. It's 18 USCS section 922.  That's federal law.  

THE COURT:  Uh-huh (affirmative).

THE STATE:  And it says that it shall be unlawful for any person who is under indictment for a crime punishable by imprisonment of a term exceeding one year to ship or transport in interstate -- in the interstate or foreign commerce any firearm or ammunition or receive any firearm or ammunition, which has been shipped or transported in interstate or foreign commerce.  Your Honor, I would just point out that it is -- it was then unlawful under federal law for this man to receive these weapons, and would be subject to being arrested, federally, if we gave these weapons back to him.  And I don't want to put the Court into a position of causing this man to commit a crime.  So that's -- 

THE COURT:  What you're saying is that if I return the weapons to him he will be, quote, receiving them, unquote -- 

THE STATE:  Right.  

THE COURT:  -- and therefore the federal authorities could arrest him for that?  

THE STATE:  Right.  That's the only law that I have on that.  Now -- 

MR. NEWCOMB:  Your Honor -- 

THE STATE:  -- as far as the facts of the case -- 

THE COURT:  You know, it's mandatory, big stack time if that's really true.  As far as the facts of the seizure is what I guess I was referring to.  I didn't think about that.  

THE STATE:  The facts of this case are, this -- the defense is saying these weapons are irrelevant.  We're saying they're highly relevant. We've got an aggravated assault that took place in this man's home, and it's obvious from these photographs -- 

THE COURT:  And I've got one of them, but I haven't seen the rest of them yet.  

THE STATE:  -- these weapons are not in one location in the home, these weapons are not locked up in a safe.  These weapons are scattered about with highly effective ammunition, in my words only, waiting for the siege to happen.  

MR. CLARK:  What?  

THE STATE:  We have a man who, who was arrested previously for firing the weapons and these officers go in and they have a weapon pointed at them.  And all these weapons and all this ammunition is in that house we say is highly relevant, relevant. And for the State -- for the defense to say, at this point, before this case is tried, that these have nothing to do with the case is wrong.  They do -- they have a lot to do with this case.  

MR. NEWCOMB:  Your Honor, I would submit that if the Court let this in that it would be a reason for reversal.  They have absolutely nothing to do with this aggravated assault.  And this business about shipping or receiving is federal law.  Mr. Clark is not an arms dealer.  He lawfully possessed lawful weapons.  And would remain so, if the Court takes his version of whether or not he got consent to search.  They would of never been out of his possession.  He wouldn't of been shipping them in interstate commerce, he wouldn't of been receiving them in interstate commerce.  

THE COURT:  And other than the shotguns, I take it, they are not evidence in this case?
MR. NEWCOMB:  There is no evidence whatsoever. And if this Court were to allow the State to go up here and start parading all of these guns, then that would give me an instant appealable issue in my pocket -- 

THE COURT:  Okay.  

MR. NEWCOMB:  -- because it's completely irrelevant.  

THE COURT:  Stop a second.  In your Motion to Return Property are those two guns listed -- 

MR. NEWCOMB:  No.  

THE COURT:  -- that were referred to?  

MR. NEWCOMB:  I believe they're referred to as -- 

THE COURT:  And the ammunition, other than those.  

MR. NEWCOMB:  -- other than what was -- 

THE COURT:  Okay.  What do you think about that?  

THE STATE:  Well, I say he says that they're not part of this case; we say it is.  It's part of our evidence in this case.  

MR. CLARK:  Evidence of what?  

MR. NEWCOMB:  Mr. Clark, come on now.  You've got to be calm.  Come on.
THE COURT:  Mr. Clark, this is a court of law. You don't have to argue with the attorney general and he doesn't have to prove anything to you.  He has to prove it to a jury.  So you don't need to ask him questions.  That's interesting.  

COURT REPORTER:  Where are the pictures?  

THE COURT:  But you all haven't done complete discovery in this case yet because you have a packet to give him that he hasn't gotten yet; right?  

MR. NEWCOMB:  Your Honor, I think I have received some information.  

THE COURT:  You haven't gotten these yet (indicating)?  

MR. NEWCOMB:  I don't have those photographs.  

COURT REPORTER:  I don't either.
THE STATE:  Well, I'll tell you what.  While we're, while we're on the record I will present to the defense these two disks -- 

MR. NEWCOMB:  Thank you.  

THE STATE:  -- that have been waiting in my office for him to pick up.  

MR. NEWCOMB:  Thank you, General.  

THE COURT:  Well, I appreciate you doing it. 

THE STATE:  On the record.
THE COURT:  Okay.  That's a problem.  And I don't have any law other than the federal law that says, in front of me anyway, I'm sure there's some law.  I'm not too sure that, you know, if I were to give that back to Mr. Clark and he receiving it makes it a federal violation, he'll have to deal with the federal authorities over that.  So that's his problem.  If I release it and he picks it up.  

MR. NEWCOMB:  Well, Your Honor, you can release it to me.  I'm an officer of the court.  

THE COURT:  Well, he says it's highly relevant to his case.  

MR. NEWCOMB:  And I say that if you were to do that, Your Honor, and then Mr. Clark were to get convicted, that that would be one of the easiest appellate issues that I could win.  

THE COURT:  If I were to keep the property from going back to him?  

MR. NEWCOMB:  No, if, if he started waiving around all these guns, because it's clearly 403. It's a violation of 403 of the Tennessee Rules of Evidence.  

THE COURT:  He hasn't said anything about 403 yet anyway.  Let me get you a written ruling about that too, I guess.  Debbie, here's your exhibits.
COURT REPORTER:  Thank you, ma'am.  

THE COURT:  Let me mark this because I don't -- I didn't locate my copy of the Motion to Return Personal Property.  I'll take the file back. Let me, let me see if there is any law, and if there's some law that directs me, that's fine.  And if not, then I'll make a ruling on my own good common sense.  You all want to talk before we end to see if there's anything else you want to -- 

MR. NEWCOMB:  Your Honor, the only other thing is Mr. Clark has asked me to make another point that -- and I don't know if I did make, going back to 90252, the -- 

THE COURT:  Right.  The first one.  

MR. NEWCOMB:  -- the first case, and that is maintenance records shows that this camera was not functioning 24 hours before this incident.  

THE COURT:  I'm sorry.  What?  

MR. NEWCOMB:  The camera wasn't working, allegedly, before all of this allegedly happened.  

THE COURT:  What, what camera?  The camera -- 

MR. NEWCOMB:  The traffic light camera.  

THE COURT:  -- was not working?  

MR. NEWCOMB:  Correct.  And then the other issue is, Your Honor, if the Court reads the police report and the transcript you'll see that there's a huge discrepancy as to whether they were found at the scene or pulled them out of the car, which is what we talked about in the video.  

THE COURT:  Okay.  I don't know that I have the police report -- 

MR. NEWCOMB:  You do, Your Honor.   

THE COURT:  -- I don't -- do I?  

MR. NEWCOMB:  It's part of my first motion that you overruled already.  It's an exhibit.  

THE COURT:  Okay.  Yeah, it probably is.  Go back to whatever you said a second ago about the camera not working.  

MR. NEWCOMB:  That's -- 

THE COURT:  How is whether the camera was working or not relevant to the issue at hand?  

MR. NEWCOMB:  Well, we just see that it is yet another discovery issue, Your Honor.  

THE COURT:  Oh, okay.  

THE STATE:  And I would say that would be a reciprocal discovery issue because that's news to me.  

MR. NEWCOMB:  Well, that's -- we got it from -- that's the discovery we got from the State, in our analysis of it.  

THE COURT:  Your analysis -- 
MR. NEWCOMB:  Yes.  

THE COURT:  -- of their discovery?  

MR. NEWCOMB:  Yes.  

THE COURT:  Okay.  

THE STATE:  Well, I'm think I'm entitled to an expert opinion -- 

MR. NEWCOMB:  Oh, it's not an expert opinion. I don't have any expert.  He is entitled to that. Your Honor, I don't have any expert.  

THE COURT:  Okay.  

MR. NEWCOMB:  I don't have anything like that. It's just me looking at the paper.  

THE COURT:  Okay.  Anything else you all want to raise this morning, Your Honor?
MR. NEWCOMB:  I think that's all.  

THE COURT:  I've got a lot to do in this case. You're going to have to give me a couple of weeks because I'm drowning, so, but I'll be glad to do it. As it happens, some of the stuff that I had next week is kind of falling away, so I will be working on it. Okay.  You all have been really patient today and appreciate it.  

MR. NEWCOMB:  Thank you, Your Honor.  

THE COURT:  Court's adjourned -- 

MR. NEWCOMB:  And we're sorry for the volume, but we're trying to do -- 

THE COURT:  -- until nine o'clock.  Well, it kind -- there was some issues that came up that I should of been able to get some of this other stuff done before but I had a family death and wound up not having time to do it.  Okay.

(Whereupon, Court was adjourned.)
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